" Office of the Administrator 1200 New Jersey Avenue, SE.
LS. Department Washington, DG 20590

of Frarsportation March 4, 2008

Federal Highway
Administration

The Honorable James L. Oberstar In Reply Refer To:
Chairman HCFB-1
Committee on Transportation and Infrastructure

U.S. House of Representatives

Washington, DC 20515

Dear Mr, Chairman;

Thank you for your February 8 letter, cosigned by Chairman Peter A, DeFazio, regarding the
upcoming rescission of unobligated balances of apportioned Federal-aid highway program funds.

I believe that the Federal Highway Administration's views are in accord with the conclusions
outlined in your letter and the accompanying Memorandum from the Congressional Research
Service. We intend to distribute the rescission called for in the Consolidated Appropriations Act,
2008 (Pub. L. 110-161) in a manner that adheres to the procedural guidelines contained in
Section 1132 of the Energy Independence and Security Act of 2007 (Pub. L. 110-140),

* In brief, we will proportionally distribute the rescission within States among affected programs
based on fiscal year 2008 apportionments. Pursuant to Section 1132 of the Energy Act,
Transportation Enhancement Activities (TE) will be treated as a separate program for purposes
of distribution of the rescission. States will then be allowed to make adjustments to the
proportional distribution among the programs; however, any adjustment will be restricted to 110
percent of the amount of the rescission proportionally distributed to a program.

Thus, even with the maximum allowable adjustments, a State cannot rescind more than 110
percent of the amount of the rescission proportionally distributed to TE, the Congestion
Mitigation and Air Quality Improvement Program, or the Highway Bridge Program. This will
serve to prevent disproportionate reductions in the balances of these programs in response to this
rescission.

If 1 can provide further information or assistance, please feel free to call me. An identical letter
has been sent to Chairman DeFazio.

Sincerely,

James D. Ray
Acting Administrator
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Federal Highway
Adminisiration

The Honorable Peter A, DeFazio In Reply Refer To:
Chairman HCFB-1
Subcommittee on Highways and Transit

U.S. House of Representatives

Washington, DC 20515

Dear Mr, Chairman;

Thank you for your February 8 letter, cosigned by Chairman James L. Oberstar, regarding the
upcoming rescission of unobligated balances of apportioned Federal-aid highway program funds.

I believe that the Federal Highway Administration’s views are in accord with the conclusions
outlined in your letter and the accompanying Memorandum from the Congressional Research
Service. We intend to distribute the rescission called for in the Consolidated Appropriations Act,
2008 (Pub. L. 110-161) in a manner that adheres to the procedural guidelines contained in
Section 1132 of the Energy Independence and Security Act of 2007 (Pub, L. 110-140).

In brief, we will proportionally distribute the rescission within States among affected programs
based on fiscal year 2008 apportionments. Pursuant to Section 1132 of the Energy Act,
Transportation Enhancement Activities (TE) will be treated as a separate program for purposes
of distribution of the rescission. States will then be allowed to make adjustments to the
proportional distribution among the programs; however, any adjustment will be restricted to 110
percent of the amount of the rescission proportionally distributed to a program.

Thus, even with the maximum allowable adjustments, a State cannot rescind more than 110
percent of the amount of the rescission proportionally distributed to TE, the Congestion
Mitigation and Air Quality Improvement Program, or the Highway Bridge Program. This will
serve to prevent disproportionate reductions in the balances of these programs in response to this
rescission.

If I can provide further information or assistance, please feel free to call me. An identical letter
has been sent to Chairman Oberstar,

Sincerely,

7%

James D. Ray
Acting Administrator
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US.Department
of Transporiation

Federal Highway
Administration

Notice

Subject:
RESCISSION OF FEDERAL-AID APPORTIONMENTS

Classification Code ' Date Office of Primary Interest

N4510.673 March 4, 2008 ' HCFB-1

1. What is the purpose of this Notice? This Notice is to notify the States that
$3,150,000,000 of unobligated Federal-aid highway funds apportioned to the
States are hereby rescinded as required by Division K, Title | of the Consolidated
Appropriations Act, 2008, Public Law (Pub. L. No.) 110-161.

2. What apportioned funds are being rescinded?
a. Pursuant to Division K, Title | of the Consolidated Appropriations Act,
2008, Pub. L. No. 110-161, an amount of $3,150,000,000 is rescinded
from the unobligated balances of funds apportioned under Chapter 1 of
Title 23, United States Code (U.S.C.).

b. Pursuant to Division K, Title | of the Consolidated Appropriations Act,
2008, Pub. L. No. 110-1861, the rescission shall not apply to funds
distributed in accordance with:

(1)

()

()

' ) -

Section 130(f) of Title 23, U.S.C., for the Railway-Highways Crossings
Program;

Section 104(b)(5) of Title 23, U.S.C., for the Highway Safety
Improvement Program;

the first sentence of Section 133(d)}(3)}(A} of Title 23, U.8.C,, for the
division of Surface Transportation Program funds between urbanized
areas of over 200,000 population and other areas;

Section 133(d)(1) of Title 23, U.S.C., for the safety set-asides under
the Surface Transportation Program, as in effect on the day before the
date of enactment of the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L.
No. 109-59; or

Section 163 of Title 23, U.S.C., for Safety Incentives to Prevent
Operation of Motor Vehicles by Intoxicated Persons, as in effect on the
day before the date of enactment of SAFETEA-LU.
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3. How are the apportioned funds being rescinded?

a.

Pursuant to Title XI, Subtitle D, Section 1132(a) of the Energy
Independence and Security Act of 2007, Pub. L. No. 110-140, the
rescission shall be distributed within each State among programs which
are apportioned under Chapter 1 of Title 23, U.S.C., and for which funds
were apportioned in fiscal year (FY) 2008. The affected programs under
Chapter 1 of Title 23, U.S.C., among which the rescission shall be
distributed, are as follows: Interstate Maintenance, National Highway
System, Bridge, Surface Transportation Program, Congestion Mitigation
and Air Quality Improvement, Recreational Trails, Metropolitan Planning,
Equity Bonus, and Transportation Enhancements.

Pursuant to Title XI, Subtitle D, Section 1132(a) of the Energy
Independence and Security Act of 2007, within each State, the rescission
is heing distributed among the affected programs — to the extent sufficient
funds remain available for obligation — in the ratio that the amount of funds
apportioned for each affected program under Chapter 1 of Title 23, U.S.C,,
for FY 2008 bears to the amount of funds apportioned for all affected
programs under Chapter 1 of Title 23, U.S.C. for FY 2008.

The distribution of the rescission has been calculated using FY 2008
apportionments, inclusive of funds programmatically distributed from the
Equity Bonus Program, but exclusive of funds set aside for State Planning
and Research and those funds withheld pursuant to Section 154 of Title
23, U.S8.C. (Open Container Requirements), and Section 164 of Title 23,
U.8.C. (Minimum Penalties for Repeat Offenders for Driving While
Intoxicated or Driving Under the Influence), which are separate from, but
impact the programs by operation of law. The apportionments used to
calculate the distribution of the rescission are also exclusive of funds from
Sections 130(f) and 104(b)(5) of Title 23, U.S.C.; Sections 133(d)(1) and
163 of Title 23, U.S.C., as in effect on the day before the date of
enactment of SAFETEA-LU; and the first sentence of Section 133(d)(3)(A)
of Title 23, U.8.C. Each State’s share of the total amount to be
rescinded, as well as the distribution of the rescission among the affected
programs within each State, is reflected in Table 1.

Pursuant to Title XI, Subtitle D, Section 1132(b) of the Energy
Independence and Security Act of 2007, a State may make adjustments to
the distribution of the rescission within the State for a fiscal year by
transferring the amounts to be rescinded among the affected programs,
except that in making such adjustments the State may not rescind from
any such affected program more than 110 percent of the funds to be
rescinded from the program as determined by the distribution. The
maximum allowable adjustment for each affected program is reflected in
Table 2.




Pursuant to Title X1, Subtitie D, Section 1132(c) of the Energy
Independence and Security Act of 2007, funds set aside for the
Transportation Enhancements Program under Section 133(d)(2) of Title
23, U.8.C,, shall be ireated as being apportioned under Chapter 1 of Title
23 U.S8.C,, for purposes of distribution of the rescission.

4, What actions are required?

a.

Aitachments‘

Division Administrators should ensure that this Notice is provided to State
departments of transportation. In addition, Division Administrators
should ensure that State departments of transportation officiais are
encouraged to reach out to stakeholders in considering how to
implement the rescission.

Not later than 30 days after the date of this Notice, the States must identify
the program codes from which amounts are to be rescinded, based on the
distribution of the rescission in Table 1 and the maximum allowable
adjustments to this distribution in Table 2. The program codes eligible for
rescission exclude those for Sections 130(f) and 104(b)(5)of Title 23,
U.8.C.; Sections 133(d)}{1) and 163 of Title 23, U1.8.C., as in effect prior to
the date of enactment of SAFETEA-LU; and the first sentence of Section
133(d)(3}{A) of Title 23, U.8.C.

The States should ensure that a sufficient amount of uncbligated funds
are available within each program code and fiscal year selected to bear
the rescission. For guidance, refer to the Fiscal Management Information
System (FMIS) report W10 to assist in determining the program codes,
fiscal years, and amounts to be applied to the rescission. Once the
program codes, fiscal years, and amounts have been determined and
submitted to the Federal Highway Administration's (FHWA) Office of
Budget (HCFB), no obligations should be incurred by the State
against the amounts identified to be rescinded.

When identifying the program codes and amounts to be rescinded, States
must provide the following: program code, program title, fiscal year from
which the funds are to be rescinded, total unobligated balance, and the
amount to be rescinded from the total uncbligated balance. The
information should be submitted on the attached Table 3 to the HCFB
official electronic mailbox, "FHWA, Budget Division."

Acting Administrator
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U.S. DEPARTMENT OF TRANSPORTATION N4510,673 - Table 3

FEDERAL HIGHWAY ADMINISTRATION

Rescission of Unobligated Balances
Pursuant to Division K, Title | of the Consolidated Appropriations Act, 2008 and
Title X1, Subtitle D, Section 1132 of the Energy Independence and Security Act of 2007

State: Total Amount to be Rescinded:
Total Unobligated
Unobligated  Balance to be
Program Code Program Title Fiscal Year Balance Rescinded
!
K HAXK 20X K™

*Amount should equal State total from Table 1




FREQUENTLY ASKED QUESTIONS:
FY 2008 Rescission of Unobligated Balances Pursuant to Division K, Title I of the
Consolidated Appropriations Act, 2008, Pub, L, No, 110-161 and Title XI, Subtifle D, Section
1132(a) of the Energy Independence and Security Act of 2007, Pub. L. No. 110-140

1. How does this rescission differ from rescissions in past fiscal years?

This table lists the main differences with the FY 2008 Rescission. More details are
provided in FHWA Notice 4510.673, the tables aftached to that Notice, and the FAQs

below:

Differences in Rescissions of Unobliga'ted Balances

FYs 2008, 2006, and 2007

“Maximum flexibility” given to the
States.

FHWA only divides the total
amount rescinded among the States;
States then choose how to distribute
the rescission among programs.

Rescinded amounts could be taken
from any unobligated funds
apportioned under Chapter 1 of Title
23, including older apportionment
categories, such as Minimum
Guaraniee,

FY 2008

Some flexibility given to the States, but
far more limited than in previous
rescissions.

FHWA first divides the total amount
rescinded among the States and then
makes a further division within the
states among programs. States then
choose which funds to rescind subject
to the distribution made by FHWA but
with states allowed to make limited
adjustments.

Rescinded amounts can only be taken
from unobligated funds for the
programs designated in Table 1 of
FHWA Notice 4510.673 (the programs
among which the rescission is being
distributed within each State).

2. Within each State, among which programs is the rescission being distributed?

The rescission is being distributed among the following programs:

Highway Bridge Program;

Recreational Trails Program;
Metropolitan Planning;
Equity Bonus; and
Transportation Enhancements.

Interstate Maintenance Program;
National Highway System Program;

Surface Transportation Program (State Flex);
Congestion Mitigation and Air Quality Improvement Program;



3. What is the distribution of the rescission among the above programs within my
State?

The distribution of the rescission among the programs listed above has been calculated by
the FHWA and is reflected in Table 1 of FHWA Notice 4510.673.

4. How do I determine the maximum adjustments that may be made to the
distribution of the rescission that has been calculated by FHWA?

The maximum allowable adjustments that may be made to the distribution of the
rescission among programs are shown in Table 2 of FHWA Notice 4510.673. The
amounts shown in Table 2 are 110% of the amounts shown in Table 1. Any adjustment
to the distribution that results in an amount being rescinded in excess of the 110%
amount for each affected program, as shown in Table 2, is not allowable.

5. Which funds may be used to meet the rescission amount?

States must adhere to the distribution of the rescission shown in Table 1, subject to
adjustments to that distribution within the 110% limits shown in Table 2. Within the
boundaries shown in Table 1 and Table 2, and excluding those funds ineligible to cover
the rescission (see below), rescinded amounts may be taken from any unobligated funds.
This includes available unobligated balances from prior fiscal years, provided that the
State received an apportionment for that program in FY 2008.

6. Which program codes for programs among which the rescission is being distributed
are ineligible to bear the rescission amount?

The following Surface Transportation Program (STP) program codes may not be used to
cover the rescission:
* STP Safety Set-aside — 23 U.S.C. Section 133(d)(1)
H210 — Safety
H260 — Rail-Highway Crossings, Protective Devices
H270 — Rail-Highway Crossings, Hazard Elimination
H280 — Hazard Elimination Program
Q210 — Safety (TEA-21)
Q260 — Rail-Highway Crossings, Protective Devices (TEA-21)
Q270 — Rail-Highway Crossings, Hazard Elimination (TEA-21)
Q280 — Hazard Elimination Program (TEA-21)
* STP Sub-allocations to Areas — 23 U.S.C. Section 133(d)(3)(A)
» L200 — Areas of Less than 200,000 Population
» L1230~ Urbanized Areas Population Over 200,000
» L250 - Rural Areas Population <5,000
» H200 — Areas of Less than 200,000 Population
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» H230 — Urbanized Areas Population Over 200,000

» H250 — Mandatory Amounts for Non Urban Areas

» Q200 — Areas of Less than 200,000 Population (TEA-21)

» Q230 — Urbanized Areas Population Over 200,000 (TEA-21)
» Q250 — Mandatory Amounts for Non Urban Areas (TEA-21)

All program codes for programs among which the rescission is NOT being distributed
(i.e., any program NOT listed in FAQ #2) are ineligible to bear the rescission. Therefore,
program codes for Safety Incentives to Prevent Operation of Motor Vehicles by
Intoxicated Persons, the Highway Safety Improvement Program, Railway-Highway
Crossings, Safe Routes to Schools, Minimum Guarantee, State Planning & Research
(SPR), and any other programs among which the rescission is NOT being distributed are
ineligible to bear the rescission.

. Which program codes are eligible to bear the rescission amount?

» Please sec the Addendum titled, “Guide to Eligible Program Codes”. The
Addendum is atfached to the same email as this FAQs document,

. What should I keep in mind when submitting my State’s response to the rescission
notice?

* Use the template provided in Table 3.

* Remember to include fiscal years, Make sure that the fiscal years and program
codes that you provide correspond with one another:
» L codes are for FY 2006 to FY 2008.
» H codes are for FY 2004 to FY 2005.
» Q codes are for FY 1998 to FY 2003.
» Codes that start with a number are for FY 1997 and prior years.

9. How can I help to make the rescission process go more smoothly?

* Please submit your final response by the response deadline at the latest.

* Reach out to stakeholders in considering how to implement the rescission,

» Please try to bring to our attention any questions/issues regarding
eligible/ineligible program codes (or any other questions that you may have) as

soon as possible,

* Please try to submit only a single, final response. If you must change your
response, please resubmit a corrected Table 3 in its entirety (as opposed to just




noting the change in an email message to the Budget Division). This will help
prevent confusion as to what your State’s final submission should be.

* Review FMIS report W10A to check the amount of unobligated balances. Be
sure that amounts targeted for rescission in your response are not obligated
between the time of your response and the rescission of the funds in FMIS,

10. Who can I contact if T have questions about this rescission?

*  Valentina Kuzina: valentina.kuzina@dot.gov, 202-366-6211
»  Steven Frankel: steven.frankel@dot.eov, 202-366-9649




